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SUPPLEMENTARY EVIDENCE TO FAN-LED REVIEW

AN INDEPENDENT REGULATOR FOR ENGLISH FOOTBALL AND FIFA

When we gave our main evidence to the Panel on 16 June 2021, we outlined how the FIFA statutes might
need to be considered as part of proposals for an Independent Regulator for English Football. We agreed to
submit further detailed comments on that issue in writing. This paper has been prepared with the assis-
tance of the regulatory team in the London office of HFW, an international law firm.

The Panel also asked us to look into the position in France, where certain aspects of football are regulated
independently by the Direction Nationale du Contrdle de Gestion, or DNCG. An appendix to this evidence
describes that.

This paper does not repeat the detailed description of our suggested approach to creating a Regulator. It
focusses on explaining the key points of the relevant FIFA statutes and how they might affect our pro-
posals, suggesting some options for implementation.

We would first repeat a crucial point: when FSA refer to “Independent Regulation” we mean independent
of clubs and their owners, both in setting the rules and enforcing them. Nothing in the FIFA statutes pre-
vents that.

FIFA Statute 15

FIFA Statute 15 says that “Member associations 'statutes must comply with the principles of good govern-
ance, and shall in particular contain, at a minimum, provisions relating to the following matters:

(a) to be neutral in matters of politics and religion;
(b) to prohibit all forms of discrimination;
(c) to be independent and avoid any form of political interference;
(d) to ensure that judicial bodies are independent (separation of powers);
(e) all relevant stakeholders must agree to respect the Laws of the Game, the principles of loyalty,
integrity, sportsmanship and fair play as well as the Statutes, regulations and decisions of FIFA and

of the respective confederation;

(f) all relevant stakeholders must agree to recognise the jurisdiction and authority of CAS and give
priority to arbitration as a means of dispute resolution;

(g) that the member association has the primary responsibility to regulate matters relating to ref-
ereeing, the fight against doping, the registration of players, club licensing, the imposition of disci-
plinary measures, including for ethical misconduct, and measures required to protect the integrity
of competitions;
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(h) definition of the competences of the decision-making bodies;
(i) to avoid conflicts of interests in decision-making;

(j) legislative bodies must be constituted in accordance with the principles of representative democ-
racy and taking into account the importance of gender equality in football; and

(k) yearly independent audits of accounts.”
Neutrality/political interference

Many of the requirements above are clearly not impacted at all by our proposals. On the face of it, the re-
quirement for neutrality (para 15(a)) and the requirement to avoid political interference (para 15(c)) could
be impacted, but our proposal for an independent regulator would not conflict with either of these require-
ments. If the Review accepts the proposal to create an Independent Regulator with a statutory basis, Parlia-
ment would be legislating to create a body which would be independent of the government, so neither the
creation of the body, or the ongoing operation of that body, would constitute "political interference", or
support for a particular political party.

If the legislation sets the powers of the body, neither Parliament nor the government would be controlling
(and therefore interfering with) the role of the Independent Regulator. Parliament would be creating addi-
tional controls/powers etc which apply to football, but those controls/powers etc would be exercised and
discharged by a body which is independent of the government.

Consideration of specific cases of alleged "political interference" which have prompted action by FIFA,
seems to centre on direct interference in matters, e.g. a government requiring someone to be appointed to
arole, or the government actually taking control of certain decision-making processes. Clearly, nothing of
the sort is proposed here. In addition, if the body is independent of the government, then we do not see
how its activities could be seen as the government interfering in decision-making — indeed, its independ-
ence of the government would mean the very opposite.

It is not unknown for the UK Parliament to pass legislation on football matters, apparently without concern
from FIFA - such as the Football Spectators Act 1989 and the Football (Offences and Disorder) Act 1999. We
do not see how a democratic legislature, passing laws to protect the game of football and its clubs by over-
sight by a wholly independent body, could be said to be "political interference". Indeed, there is already a
precedent for this in France, where an independent body established by legislation, the Direction Nationale
du Contrdle de Gestion, regulates clubs from a financial/accounting perspective, and can impose, for exam-
ple budgetary controls, a salary cap, limitations on playing contracts.

Furthermore, the French equivalent of the FA (the Fédération Frangaise de Football) is effectively part of
the French Sports Ministry, i.e. a branch of the government. As this structure does not constitute "political
interference", we are confident that an independent regulator of English football would not either.

Primary responsibility for club licensing

For reasons given in our main evidence we would prefer the Independent Regulator to be fully independent
of the FA, not least because the FA is heavily influenced in its work by representatives of the Professional
Game who are the clubs directly affected by licensing. We also expect the Independent Regulator to be
fully independent of the EFL and EPL.
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However, when we presented our evidence, we referred to the possibility of the Independent Regulator
being connected to the FA. The reason for this is that paragraph 15(g) of the FIFA statute (as set out above)
requires the member association (i.e. the FA) to have the primary responsibility for regulating (among other
matters) club licensing. In other words, paragraph 15(g) could be read as requiring the FA to remain re-
sponsible for all of the work involved in licensing clubs, including some of the new powers which we are
proposing for the Independent Regulator.

We consider it unlikely that FIFA would take this view, given that the French Direction Nationale du Con-
trole de Gestion referred to above is independent of the French equivalent of the FA, and exercises many of
the powers (as mentioned above) which we have proposed for the Independent Regulator of the English
game. In other words, FIFA has been comfortable that the French equivalent of the FA retains primary re-
sponsibility for regulating club licensing, even though an independent body (the Direction Nationale du
Controle de Gestion) has the power to admit or reject clubs from the LFP, and to impose controls on them.

However, in the unlikely event that FIFA requires the FA to retain responsibility for the powers of the Inde-
pendent Regulator in order to satisfy paragraph 15(g), we propose that:

1. The Independent Regulator be connected to the FA, as set out below. Para 15(g) requires the FA to
have primary responsibility for regulating the matters referred to in the paragraph. The Statutes do
not prohibit the delegation of those matters to another body or prevent another body "helping
out" with certain matters. In the same way that the FA created the Football Regulatory Authority,
we propose that the FA would create a Football Supervisory Body which has responsibility for cer-
tain matters, i.e. the powers and responsibilities which we have proposed for the Independent Reg-
ulator.

2. The body would need to be sufficiently connected to the FA to satisfy paragraph 15(g) but separate
enough to function without the FA interfering in a way which jeopardised its ability to exercise its
powers properly. Therefore, we propose that the body would be a separate legal entity, in which
the FA has a corporate interest as a shareholder.

3. However, this does not mean that the FA would be able to control the body in a manner which
prejudices the body's ability to perform the role we have proposed for it. The body's functions and
powers would be governed by legislation (as we propose) and so the FA would not be able to re-
strict its powers or prevent it exercising them. In addition, the presence of other (as yet undeter-
mined) shareholders would act as a corporate governance check/balance on the FA's power as a
shareholder.

As stated above, we consider it unlikely that FIFA would require the FA to retain responsibility for the Inde-
pendent Regulator, not least because this would conflict with the approach in France and potentially other
countries. Therefore, our primary proposal remains that the Independent Regulator would be completely
independent of the FA, the EPL and the EFL.

Regulator Board

If the regulator is established as a separate legal entity, appointments to its board could initially be man-
aged through a civil service commission, as the Panel pointed out to us had been done in similar situations
in the recent past. Those appointments would therefore be strictly non-political. Once established, we
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would expect the board of the Regulator to become responsible for managing the appointment of new di-
rectors.

We envisage that the Board might comprise, say, nine directors, as follows:

1. Five independent directors. Candidates would have to apply for these roles. They may be people with
relevant experience of football and other sports, relevant professions and other regulatory environments.

2. One supporter-appointed director. This director would be appointed directly by the FSA.

3. Three executive board members, who have overall responsibility for the day-to-day work of the regu-
lator. Candidates would have to apply for these roles. Future holders of these roles would certainly be ap-
pointed by the other directors.

In each case, the appointment would be for a limited period, say 3 years.

In addition to this, if direct FA involvement were to be necessary, to satisfy FIFA concerns, two of the five
independent directors could instead be appointed by the FA, leaving three independent directors. They
should not be current owners or directors of football clubs or have held those roles during the previous,
say, three years.

Football Supporters’ Association
June 2021
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APPENDIX - INDEPENDENT FOOTBALL REGULATION IN FRANCE

1. In France, there is an independent Committee (the Direction Nationale du Contrdle de Gestion, or DNCG)
which regulates football clubs (and clubs/teams in some other sports) from a financial/accounting perspec-
tive. It has wide-ranging powers, many of which are similar to those we are proposing for the English regu-

lator.

2. The DNCG is completely independent of the FFF (FA equivalent). We understand that this causes no
issue from the perspective of the FIFA statutes. As a slight aside, we understand that the FFF is effectively
part of the French Sports Ministry (i.e. a government department) — if that does not cause a problem from
a neutrality/political interference perspective, then we cannot see how the independent English regulator
would.

3. Although the DNCG is a "directorate" of the LFP (EPL/EFL equivalent), its members are independently
appointed, i.e. the LFP cannot influence the decisions of the DNCG.

4. The DNCG conducts annual "audits" into each club, during which it examines the club's proposed
budget, staffing levels (playing and non-playing), financial terms, sponsorships etc. Based on the outcome
of its audit, the DNCG will either admit the club to the league for the following season, admit it with condi-
tions imposed, or decline to admit it. The conditions can include limits on the number of playing contracts
(e.g. "you can have no more than 25 professional players"), budgetary restrictions, a salary cap etc.

5. There is a recent precedent for the DNCG declining to admit a club — unless Bordeaux can satisfy the
DNCG that they will receive a satisfactory cash injection from a satisfactory investor, Bordeaux will be de-
moted to (we understand) the sixth tier of football. The reference to a "satisfactory investor" indicates the
power that the DNCG has, as the DNCG must be comfortable that the investor has the means to fulfil its
investment promises.

6. The DNCG publishes an annual report into its findings, and the clubs' accounts. We can provide copies
of the most recent publicly available report and accounts if that would be helpful.



